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Mr. Martin Lipton
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Re: The Walt Disney Company Public ' :

Reconsideration request dated December 13, 2004 Availability: A ,Aﬁ /Zﬂﬂ;»/
77

Dear Mr. Lipton:

This is in response to your letter dated December 13, 2004 concerning the
shareholder proposal submitted to Disney by the AFSCME Employees Pension Plan, the
New York State Common Retirement Fund, the California Public Employees’
Retirement System, and the Illinois State Board of Investment. On December 8, 2004,
we issued our response expressing our informal view that Disney could not exclude the
proposal from its proxy materials for its upcoming annual meeting. Your letters of
December 13, 2004, December 14, 2004, and December 20, 2004 seek a reconsideration
of our position. We also have received a letter from the AFSCME Employees Pension
Plan, the California Public Employees’ Retirement System, and the Illinois State Board
of Investment, dated December 23, 2004, responding to your letters.

The Division has reconsidered its position, and there appears to be some basis for
your view that Disney may exclude the proposal under rule 14a-8(i)(8). Accordingly,
we will not recommend enforcement action to the Commission if Disney omits the
proposal from its proxy materials in reliance on rule 14a-8(i)(8).

P R @C ESS E D Sincerely,

JAN 10 2005
THOMS Alan L. Beller
4 HNANC% Director
R0 B,
ce: AFSCME Employees Pension Plan DEC 30 2004
New York State Common Retirement Fund .
California Public Employees’ Retirement System 1658]!
Ilinois State Board of Investment
c¢/o Richard Ferlauto

AFSCME Employees Penston Plan
1625 L Street, NW
Washington, D.C. 20036
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Washington, D.C. 20549

Re:  Request for Reconsideration—Sharcholder Proposal Submitted by American Fed-
cration of State, County and Municipal Employees for Inclusion in the 2005 Proxy
Statement of The Walt Disney Company

Dear Chairman Donaldson:

On behalf of our c¢lient, The Walt Disncy Company (the “Company”), we re-
spectfully request that the Securities and Exchange Commission (the “Commission™) reconsider
the position of the staff of the Division of Corporation Finance (the “Staff”) set forth in its De-
cember 8, 2004 letter to us and concur that it would not recommend action against the Company
as a rcsult of the Company’s determination to omit the sharcholder proposal and supporting
statement (the “Proposal”) sponsored by AFSCME and co-sponsored by the New York State
Common Retirement Fund, the California Public Employees’ Retirement System and the lllinois
State Board of Investment (together with AFSCME, the “Sponsors”) from the Company’s 2005
proxy materials (the “2005 Proxy Materials™).'

! Enclosed are copies of the Proposal, our October 15, 2004 request letter (the “Request Letter™), our No-

vember 23, 2004 lctter (the “Company Response Lefter”) and the Sponsors” November 4, 2004 letter. In accordance
with Rule 14a-8(j), copius of this letter and the enclosures are being delivered on this date to the Sponsors, inform-
ing them of the Company's request for reconsideration. '
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The effect of the Stalf’s decision in its December 8, 2004 letter is an end run
around the Comumission’s rule-making process. In particular, the Stafl”s decision would permit a
sharcholder group (in this casc, a shareholder group that concedes it owns cven less Company
stock than the Commission’s proposed Rule 14a-11 would require) to propose that the Company -
become subject to a shareholder access procedure cven though it is not now known what the pro-
visions of proposed Rule 14a-11 will be, if it1s adopted. As a policy matter, the Commission
should not permit the cstablished public rule-making process and published releases to be cvaded
“and to impose the Staff’s opinion on one company with respect (o such a vital corporate govern-
ance matter about which the Commission itself is still deliberating and has yet to reach a conclu-
ston.

The Staff”s decision 1s also a wholly unwarranted departure from recent Commis-
ston precedent. On two scparate occasions carlier this year, the Staff has concurred with requests
to exclude shareholder access proposals that differed from proposed Rule 14a-11. See Qwest
Communications International Inc. (March 22, 2004) (peemitting exclusion of sharcholder access

.- proposal under Rule 14a-8(i)(8) becausc proposal’s ownership threshold of “at least” {ive per-
" cent differcd from ownership threshold of *more than” five percent in proposcd Rule 14a- ll)

" Verizon Communications Inc. (January 28, 2004) (permitting exclusion of sharcholder access -
~ proposal under Rule 14a-8(1)(8) because proposal differed from cligibility standard in proposccl
"' Rule 14a-11). Like the proposals in these two rulings, the Proposal also differs from proposed . -
Rule 14a-11 and there is no valid justification for the Staff to apply one standard to Qwest
Communications International and Verizon Communications but a different standard to The
Walt Disncy Company. Indeed, the Proposal is deficient with respect 1o both the “at least two
years” holding perod requircment and the “more than 1% ownership requircment, both of
which are an integral part of proposed Rulc 14a-11 as set forth in Exchange Act Release No. 34-
48626 (October 14, 2003) (the “Release™), und is therefore excludable under Rule 14a-8(i)(8), as
provided by notc 74 of the Relcasc.

For thesc reasons and the rcasons in the Request Letler and Company Respense
Letter, we continue to belicve, and respectfully ask that the Commission concur, that the Pro-
posal can be excluded from the 2005 Proxy Materials under Rule 14a-8(1)(8) becausc the Pro-
posal ' would have the effect of impermissibly creating a sharcholder nomination proccdure that is
different from the proposed Rule 14a-11 procedure. If the Commission has any questions, or if
the Commission is unable to concur with the Company’s conclusions without additional informa-
tion or discussions, please do not hesitate to contact the undersigned at (212) 403-1200.
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Very truly yours,
Martin Lipton
cc: Hon. Paul S. Atkins, Commissioner

Hon. Roel C. Campos, Commissioncr

Hon. Cynthia A. Glassman, Commissioner

Hon. Harvey ). Goldschmid, Commissioner

Alan L. Beller, Lsq., Dircctor of Corporation Finance
Giovanni P. Prezioso, Esq., General Counsel

Robyn Manos, Esq., Special Counscl




UNITED STATES ‘

SECURITIES AND EXCHANGE COMMISSION

450 Fifth Streot, N.W.
Washington, D.C. 20549

TELEFACSIMILE TRANSMITTAL . 9 December 2004
PLEASE DELIVER THE FOLLOWING PAGES TO:

Name: PAMELA S. SEYMON

Telecopier Number; 212 403-2000

Total Number of Pages, Including Cover Sheet: -~ 3 -
Comments: See attached

FROM:; David Lynn, Chief Counsel

_ Office of Chief Counsel

Division of Corporation Finance

Telephone Number: (202) 942-2925

Telecopier Number: {202) 942-9525 {for less than 15 pages)
(202) 942-9626/942-9627/942-9628

If you do not receive all payes, please telephone the above number for assistance.

NOTE: THIS DOCUMENT MAY CONTAIN PRIVILEGED AND NONPUBLIC INFORMATION. IT
IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE,
AND OTHERS WHO SPECIFICALLY HAVE BEEN AUTHORIZED TO RECEIVE IT. If you
are not the intended recipient of this facsimile, or the agent responsible for delivering it
to the intended reciplent, you herehy are notified that any review, dissemination,
distribution, or copying of this communication strictly is prohibited. If you have
received this communication In error, please notify us immediately by telephons and
return the original to the above address by regular postal service without making a
copy. Thank you for your cooperation.
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December 8, 2004

Pamela S. Seymon

Wachtell, Lipton, Rosen & Katz
51 West 52nd Street

New York, NY 10019-6150

Re:  The Walt Disney Company |
Incoming letter dated October 15, 2004

Dear Ms. Seymon:

This is in response to your letters dated October 15, 2004 and November 23, 2004
concerning the shareholder proposal submitted to Disney by the AFSCME Employees
Pension Fund, the California Public Employecs’ Retirement System, the Illinois State

~ Board of Investment, and the New York State Common Retirement Fund. We also have
* received a letter from the AFSCME Employees Pension Fund dated November 4, 2004.
Our response is attached to the enclosed phototopy of your correspondence, By doing
.- this, we avoid having to recite or summarize the facts set forth in the correspondence.
.- Copies of all of the correspondence also will be provided to the proponents.

In connection with this matter, your attention is dirccted to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder

proposals,
Sincerely,
David Lynn
Chief Counsel
Enclosures

ce! Michael Zucker

AFSCME Employees Pensxon Fund
1625 L Street, N.W,
Washington, D.C. 20036



December 8, 2004

Response of the Office of Chicf Counsel
Division of Corporation Finance

Re:  The Walt Disney Company
Incoming letter dated October 15, 2004

The proposal requests that Disney become subject to the security holder
nomination procedure set forth in proposed rule 14a-11.

We are unable to coneur in your view that Disney may exclude the proposal under
rule 14a-8(1)(3). Accordingly, we do not believe that Disney may ormit the proposal from
its proxy matcrials in reliance on rule 14a-8(1)(3).

We are unable to councur in your view that Disney may exclude the proposal under

rule 14a-8(1)(8). Accordingly, we do not believe that Disney may omit the proposal from
its proxy matcrials in reliance on rule 14a-8()(8).

Sincerely,

Robyn Manos
Special Counsel
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Re: Sharcholder Proposal Submitted by the American Federation of State, County and

Municipal Employecs, ¢t al., for Inclusion in the 2005 Proxy Statement of The Walt Disney
Company.

Ladies and Gentlemen:

This letter is submitted on behalf of our client, The Walt Disney Company (the

“Company™), which has received a shareholder proposal and supporting statement (the
“Proposal”) sponsored by the American Federation of State, County and Municipal Employees

(“AFSCME"”) and co-sponsored by the New York State Common Retirement Fund, the

California Public Employees” Retircment System and the llinois State Board of Investment
(together with AFSCME, the “Sponsors™), which Proposal was submitted for inclusion in the
proxy statcment and form of proxy to be distributed to thc Company’s sharcholders in
connection with its 2005 annual mecting of sharcholders (the “2005 Proxy Materials”). The
Company hereby notifies the Securities and Exchange Comumission (the “Commission”) and the
Sponsors of the Company’s intention to exclude the Proposal from its 2005 Proxy Materials for
the reasons set forth below. The Company respectfully requests that the staff of the Division of
Corporation Finance of the Commission (the “Staff”) confirm that it will not recommend any
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enforcement action to the Commission if thc Company cxcludes the Proposal from its 2005
Proxy Materials.

~ Pursuant to Rule 14a-8(j) under the Sccuritics Exchange Act of 1934, as amended (the
“Bxchange Act™), enclosed for filing with the Commission are six copies of (1) this lctter, which

includes an explanation of why the Company believes that it may exclude the Proposal and (i)
the Proposal.

I The Proposal Presented by the Sponsors

A copy of the Proposal is attached as Annex A hercto. For your convenience, the text of
the resolution contained in the Proposal is set forth below:

RESOLVED, that shareholders of The Walt Disney Company (“Disney”) ask
that Disney become subject to the sharcholder right of access to the company
proxy statement afforded in the SEC’s proposed Rule 14a-11 (the “Rule”),
which would (a) allow a sharcholdcr or group that has held over 5% of
Disney’s outstanding common shares for over two years (“Nominating
Shareholder™) to nominate up to a specificd number of candidates
(“Nominees™) who are independent from both the Nominating Shareholder
and Disney for election to Disney’s board of directors and (b) require Disney
to allow shareholders to vote for Nominecs on Disney’s proxy card and to
make certain disclosures regarding Nominecs in Disney’s proxy statement.

In the case of Disney, the Rufe would allow a Nominating Sharcholder to
nominate up to two Nominces, because Disncy’s board currently bas 11
members. However, Disney’s bylaws sct the board size as a range from nine
to 21. In the event that Disney’s board is expanded to 20 or morc directors,
the Rule would allow nomination of up to three Nominces.

il The Proposal May Be Excluded Because It Is Not a “Direct Access Proposal”
Contemplated by Proposcd Rule 14a-11

“On October 14, 2003, in Release No. 34-48626 (the “Release”), the Commission
announced proposcd rules and amendments to existing rules (the “Proposed Rules”) including a
proposed Rulc 14a-11 that would permit, in certain circumstances, sharcholders to access
company proxy materials for the purposes of nominating directors. The Proposed Rules provide,
in pertincnt part, that if either (1) at least one of a company’s nominees for the board of directors
received “withhold” votes from more than 35% of the votes cast at an annual meeting of security

- holders held after January 1, 2004, or (2) a security holder proposal providing that a company
become subject to proposed Rule 14a-11 submitted by a security holder or group of security
holders that held more than 1% of the securities entitled to vote on that proposal for at least one
year as of the datc the proposal was submitted receives more than 50% of the votes cast on that
proposal at an annual meeting, then a security holder or group of security holders owning more
than 5% in the aggregate of the company’s voting sccurities for at least two years would be
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- entitled to nominate a cerlain number of directors for election and the subject company would be
required to include the names of such dircctors in its proxy statement. The Release states that
“security holders and groups should be awarc that in order. for the adoption of such a proposal to
be a nomination procedure triggering cvent, should we adopt Exchange Act Rule 14a-11 as
proposed, those securily holders or groups should, using the existing Bxchange Act Rule 14a-8

procedurcs, provide cvidence that they satisfy the more than 1% and one-year thresholds when ' (D/
they submit their proposals.” o

While the intent of the Proposal is not cntirely clear (scc Part IV below), the Sponsors
may be attempting to create a nomination procedure toggering event under the Proposed Rules
through adoption of a direct access proposal. The Sponsors, however, by their own admission

- collectively own less than 1% of the Company’s weting stock, see ATIncx A, i Hence are
secking to usc thé process set forth in proposcd Rule 14a-11 despite their fajlure to mect all of
the requirements of the proposed Rule 14a-11. The Sponsors therefore are not eligible to submit
a “dircct access proposal” under proposed Rule 14a-11." Accordingly, the Proposal may
properly be excluded pursuant to Rule 14a-8(i)(8). See, c.g., Qwest Communications
International Inc. (March 22, 2004) (permitting the exclusion of a similar sharcholder proposal
under Rulc 14a-8(1)(8) because the proposal differed from the eligibility standard in proposed
Rule 14a-11 and, therefore, did not qualify as a “direct access proposal”); Verizon
Communications In¢. (January 28, 2004) (same). In this regard, the proposed instruction to Rule
142-8(i)(11) makes clear that only direct access proposals submitted by holders that held more =750/
than 1% of the Company’s voting securitics must be included. See Release n.76. '

Accordingly, based upon Rule 14a-8(1)(8), thc Company intends (o exclude the Proposal
from the 2005 Proxy Matcrials. The Company respectfully requests the Staff to confirm that it .

will not recommend enforcement action if the Company omits the Proposal from the 2005 Proxy
Materials pursuant to Rule 142-8(i)(8). '

1.  The Proposal May Be Excluded Because It Relates {o the Election of Direclors

Because the Proposal does not qualify as a dircet access proposal under the Proposed
Rules, it shommmﬁmmmmocws for
shareholder access to the proxy statement. ‘The Commission has made it clear that such
proposalmm the Release, the Commission expressly states that
it is “not reviewing or revising the position taken by the Division of Corporation Finance
regarding the application of Exchange Act Rule 14a-8(i)(8) to security holder proposals that

! In addition to the Sponsors’ being incligible to submit a proposed Rule 14a-11 propoesal, the Proposal docs not +
comport with other requircmicnts of proposed Rule 14a-11._Ip particular, the Proposal would only allow a Al +
“Nomtmating Sharcholder” who beld the Company™s Gutstanding common shares for “over” two years to nominate U?-A-\gb
up to a specificd number of candidates, whereas the proposed Rule 14a-11 requires ownership merely for “at least” \}S/f
two years. As a result, the Proposal by the Sponsors would deprive those who hold the requisite number of shares of 0
Company common stock for exactly two years to be a “Nominating Shareholder,” contrary to the sharcholder

nomination procedure in the Commission’s Proposed Rules, and, as a result, the Proposal is properly omitied under

Rule 142-8(i)(8). See, ¢.g., Qwest Communications International Inc. (March 22, 2004); Verizon Communications
Inc. (January 28, 2004).
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-would have the effect of creating a sccurity holder nomination procedure, other than a direct
/ access proposal.” (emphasis added). The Staff has found such proposals to be excludable
pursuant to Rule 14a-8(i)(8), which permits cxclusion of a sharcholder proposal from a
company’s proxy materials if it “relates to an election for membership on the company’s board
of directors or analogous goveming body.” Spccifically, the Staff has found that shareholder
proposals seeking to include sharcholder nominees in the coropany’s proxy materials may be
excluded under Rule 14a-8(i)(8) (or its predecessor, Rulc 14a-8(c)(8)) because such proposals
“rather than establishing procedures for nomination or qualification generally, would cstablish a
procedurc that may result in contested clections of directors.” Bastman Kodak Co. (February 28,
2003); sce also, The Bank of New York Co., Inc. (February 28, 2003); AOL Time Wamer Inc.
‘(February 28, 2003); and Citigroup Inc. (April 14, 2003) (all permitting exclusion of a proposal
to amend the bylaws to require that the company include the name, along with certain disclosures
and statements, of any person nominated for election to the board by a shareholder who
benceficially owns 3% or more of the company’s outstanding common stock). Sce also Storage
Technology Corp. (March 22, 2002); General Motors Corp. (March 22, 2001); Oxford Health
Plans, Inc. (February 23, 2000), The Coca-Cola Co. (January 24, 2000); Citigroup Inc. (January
21, 2000); BeliSouth Corp. (February 4, A998), and Unocal Corp. (February 8, 1991).

i

Similarly, the Proposal, if adopted, would cstablish a procedure relating to the election of
- directors that would result in contested elections of dircctors, and is therefore contrary to Rule -

' l4a-8(1)(8) The Proposal’s clear intent, as stated in the Sponsom supporting statement, isto > |
. provide sharcholders with a mcans to create competition in director elections. Specifically, the .
. Proposal provides that “Nominating Shareholders” may nominate candidates for the Company’s .
.. board of directors (the “Board”) and that the names of such candidates must be included inthe - .
-~ Company’s proxy statement. Because the Board intends to nominate a sufficient number of E
- candidates for all available seats on the Board, and the Proposal urges the Company to include in - i

its proxy statement nominees who are not nominated by the Board, the Proposal’s
“implementation would nccessarily resull in contested director elections.

Acc.ordmgly, because the Proposal secks to cstablish a procedure that would result in
contested elections of directors.in direct violation of Rule 14a-8(i)(8), the Company intends to
exclude the Proposal from the 2005 Proxy Materials. The Company respectfully requests the
Staff to confirm that it will not recommend cnforcement action if the Company omits the
Proposal from the 2005 Proxy Materials pursuant to Rule 14a-8(i)(8).

1V.  The Proposal May Be Excluded Because It Is Materially False and Misleading

- Rule 14a-8(i)(3) under the Exchange Act permits the omission of a proposal or any
statenient in support thereof if such proposal or statement is “contrary to any of the
Commission’s proxy rules, including Rule 14a-9 under the Exchange Act, which prohibits
materially false or misleading statements in proxy soliciting materials.” Rule 14a-9 also
prohibits a statement which “omits to state any material fact nccessary in order to make [a
statement] not false or misleading.” While the Staff, in Staff Legal Bulletin 14B (September 15,
2004), clarified the clrcumqtanccs in which companies will be permitted to excludc proposals
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pursuant to 14a-8(i)(3), it expressly reaffirmed that materially falsc and misleading proposals
may be subject to exclusion. According to Staff Legal Bulletin 14B:

There continue to be certain sitvations where we belicve modification or
exclusion may be consistent with our intended application of rulc 14a-
8(1)(3). In thosc situations, it may be appropriate for a company to
determine to exclude a statement in reliance on rule 14a-8(i)(3) and seek
our concurrence with that determination. Specifically, reliance on rule 14a-
8(1)(3) to exclude or modify a statcment may be appropriate where:

» the company demonstrates objectively that a factual statement is
matcrially false or misleading.

« the resolution contained in the proposal is so inherently vague or
indefinite that neither the stockholders voting on the proposal, nor
the company in implementing the proposal (if adopted), would be
able to determine with any reasonable certainty exactly what actions
or measures the proposal requires — this objection also may be

appropriate where the proposal and the supporting statement, when
read together, have the same resuit.

, In their Proposal, the Sponsors state that they do not meet the 1% ownership requirement
set forth in the Proposcd Rules and that therefore the adoption of the Proposal would not
-automatically lead to the inclusion of candidates nominated by holders of more than 5% of the
‘Company’s voting securities. However, under proposed Rule 14a-11, the inclusion of candidates

i’ would be triggered by either one of two events: (1) more than 35% of the sharcholders withheld !/}, G I'[_f,
~ their votes from any dircctor at an annual meeting held after January 1, 2004; or (2) the Ersney

shareholder proposal was submitted by holders of more than 1% of the ovistanding sharcs and
the proposal received more than 50% of the votes. Because the last annual meeting of the
Company was held after January 1, 2004, and, as the Proposal’s supporting statement notes,
holders of more than 35% of shares withheld their votes from CEO Michael Eisner [or his
reelection, one of the two requirements for automatic inclusion of candidates has alrcady been
fulfilled in the Company’s case. If the Proposal were to be treated as asking the Company to -
create its own process for shareholder access to the proxy statement on the terms of proposed
Rule 14a-11, then the Proposal materially misleads by stating that “adoption of this proposal
would not autonntmally lead to the inclusion of candidates nominated by 5% of [the Company}’s
sharcholders.” If the Proposal were to be adopted under those circumstances and the Company

applied the terms of proposed Rule 14a-11, the adoption of the Proposal would in fact lead to
automatic inclusion.

The Proposal may also be cxcluded under Rule 14a-8(i)(3) because it is impermissibly
vague. The Staff has consistently taken the position that shareholder proposals that are vague
and indefinite arc ¢xcludable under Rule 14a-8(i)(3) as inherently misleading because neither the
shareholders nor the Company would be able to determine, with any reasonable amount of
certainty, what actions or measures would be taken if the proposal were implemented: See, e.g.,
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The Procter & Gamble Company (October 25, 2002) (permitting omission of a proposal
requesting that the board of directors create a specific type of fund as “vague and indefinite,”
where the company argued that neither the shareholders nor the company would know how to
implement the proposal). The Proposal miccts this standard. As noted above, it is not clear
hether the Proposal (1) secks to be a direct access proposal invoking proposed Rule 14a-11, or
) requests the Company to create its own shareholder access process irrespective of whether
roposed Rule 14a-11 is adopted by the Commission. Nor is it clear how the Compauy is to
nplement the Proposal, whether through bylaw atnendments, Board policy or otherwise. And it
" is not clear what process the Company should adopt if the Commxssnon adopts Rule 14a-11 on
terms different from those proposed or described in the Proposal.? Therefore, neither the

shareholders nor the Company would be able to determine with any reasonable certainty what
actions or measures the Proposal requires.

Accordingly, bascd-upon Rule 14a-8(i)(3), the Company intends to cxclude the Proposal
from the 2005 Proxy Materials. The Company respectfully requests the Staff to confirm that it

will not reccommend enforcement action if the Company omits the Proposal from the 2005 Proxy
Matcrials pursuant to Rule 14a-8(i)(3).

V.  Conclusion

For the forcgoing reasons, the Company respectfully requests that the Staff confirm that it
would not recommend enforccment action if the:Company omits the Proposal from its 2005~ . e
Proxy Materials. If you have any questions, or if the Staff is unable to concur with the R ‘
Company’s conclusions without additional information or discussions, the Company respectfully = o
requests the opportunuty to confer with members of the Staff prior to the issuance of any written

responsc to this letter. Please do not hesitate to contact the undersigned, Pamela S. Seymon, at
(212) 403-1205.

z Indccd the Company respectfully submits that the appropriate approach for the StafY to take is to permit the
Commission’s rlemaking process to proceed to its natural conclusion, rather than rcqums the Company to include a
shareholder proposal that may be inconsistent with the Commission’s final rules (and is inconsistent with the
Proposed Rules), especially given the impossibility of sharcholders making an informed decision on a shareholder
proposal with respect to a proposed rule that is subject to subsequent revision. See, ¢.g., Letter from the Atnerican
Bar Association, Scction of Business Law, Committee on Federal Regulation of Sccunues to Jonathan G. Katz,
Secretary, Sccuritics and Exchange Commission (November 3, 2003).
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Please acknowledge receipt of this letter and its'attachments by stamping the enclosed
copy of the first page of this letter and returning it in the sclf-addressed stamped envelope
provided for your convenience. .

Very truly yours,

Pamela S. Seymon




- ANNEX A

American Federation of State, County and Municipal Employees
1625 L Street, N.W. Washington, D.C. 20036

EMPLOYEES PENSION PLAN

Pension Commiittee
GERALD W MCENTEE
WILLIAM LUCY
EDOWARD |. KELLER -
KATHY ). SACKMAN

HENRY C. SCHEFF September 28, 2004

VIA Overnight Mail and Tclecopier (818) 560-1930

The Walt Disney Company '

500 South Bucna Vista Street

Burbank, Califomia 91521-0931

Attention: David K. Thompson, Senior Vice-President, Deputy General Counsel,
and Corporate Secretary

Dcaer ‘Thompson:

- . On behalf of the AFSCME l‘mployecs Pcnsnon Pl:m (lhc “Pl:m") l wnl 3
o give notice that pursuant the 2004 proxy statement of The Walt Disney © -
- Company (the “Company’"), the Plan, together with its co-sponsors (as described
... more fully below), intends to present the attached proposal (the “Proposal") at the
2005 annual mecting of sharcholders (the "Annual Mecting”). The Plan is lhe
beneficial owner of 32,670 sharcs of voting common stock (the “Shares™) of th
Company, and has held the Shares for over one year. The Plan intends to hold the
Shares through the date on which the Annual Mceting is held.

The New York State Common Retirement Fund, California Public
Employecs® Retirement System (CalPERS), and the Illinois Statc Board of
Investment)(together with the plan, *“Co-Sponsors™) are co-sponsoring this
proposal. Each of the Co-Sponsors will notify the Company, by scparate letter, of

its intention to co-sponsor the proposal, and will provide the requisite proof of
ownership.

The Proposal is attached. I represent that one of the Co-Sponsors, or an
agent therefore, intends to appear in person or by proxy at the Annual Meeting to

ey




prcsc.nt thc Propo';al Plcase dxrccl all qucstlonh or Lom,spondcncc rcg1rdmg thc
Pmposul to Michael Zucker at (202) 429-5024.

Smccrcly,

Mwmmb

GERALD W. McENTEE
Chairman

Attachment
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CalPERS (916) 795-3675 FAX (916) 795-3659 " P

September 28, 2004 | . OVERNIGHT MALL  . o

~David K. Thompson, Senior Vice-President,
Deputy General Counsel and Corporate Secretary
“The Walt Disney Company
500 South Buena Vista Street
Burbank, California 91521-0931

Re: Notice of Shareholder Proposal

Dear Mr. Thompson:

The purpose of this letter is to alert you that the California Public Employees’ Retirement
System is a co-sponsor of the shareholder proposal (enclosed) submitted by the American
Federation of State, County and Municipa!l Employees Pension Plan (AFSCME). Pursuant
to SEC Rule 14a-8, please include the proposal in the Company’s proxy materials in
connection with ils next annual meeting. Please include CalPERS as a co-sponsor of the
proposal in the proxy materials. v

" Our submiission of this proposal does not indicate that CalPERS and AFSCME and the other

- 'co-sponsors are closed to communication and negoliation regarding our collective concems.

.. Although we must file now, in order to comply with the timing requirements of Rule 14a-8,v L
. we remain open to the possibility of withdrawing this proposal if and when we become ST Y]

" assured that our concerns are béingaddressed by the Company. - SR

:  Myou hayé any questions concerming this probdsal, pléase contact me.

tfu!y yours.

PETERT.
General Counsel

Enclosures: Ownership Record
Proposed Resolution/Supporting Statement

ce: Ted White, Director, Corporate Governance — CalPERS
Patricia A. Burgess, Assistant Chief Counsel - CalPERS
Richard Ferlato, AFSCME '

" CalPERS, whose officlal address is P.O. Box 942708, Sacramento, California 94229-2708, is
the owner of approximately 9,274,740 shares of the Company. Acqulsition of this stock has been
ongoing and continuaus for several years, Specifically, CalPERS has owned significanily more
than $1,000,000 worih of Disney stock continuousty for at least the preceding year.
(Documentary evidence of such ownership is enclosed.) Furthenmore, CalPERS intends to

continue to own such a block of stock at feast through the date of the annual shareholders’
meeling.




ILLINOIS STATE BOARD OF INVESTMENT

S 180 North LaSalle Street, Suite 2015
id Chicago, Hlincis 60601
i : (312) 793-5718

September 28, 2004

VIA Overnight Mail and Telecopier (818) 560-1930

The Walt Disney Company
500 South Buena Vista Street
Burbank, California 91521-0931

Atiention:  David K. Thompson, Senior Vice-President,
Deputy General Counsel, and Corporate Sccretary

Dear Mr. Thompson:

On behalf of the Illinois State Board of Investment (“Board™), 1 write to give notice that
pursuant the 2004 proxy statement of The Walt Disncy Company (“Company™), the Board,
together with its co-sponsors (as described more fully below), intends to present the attached
proposal (“Proposal”) at the 2005 annual meeting of shareholders (“Annual Mecting”). The
- Board is the beneficial owner of more than $2,000 worth of shares of voting common stock
* (“Shares”) of the Company, and has held the Shares for over onc year. The Board intends to
- hold the Shares through the date on which the Annual Meeting is held. In accordance with
.~ SEC Rule 14a-8, our custodian bank will forward you evidence of our beneficial ownership.

The New York State Common Retirement Fund, California Public Employees’ Retirement
g System (CalPERS), and the AFSCME Employces Pension Plan) (together with the Board,
“Co-Sponsors™) aré co-sponsoring this proposal. Each of the Co-Sponsors will notify the

Company, by separate letter, of its intention to co- sponsor the proposal, and will provide the
requisite proof of ownership.

The proposal is attached. 1 represent that one of the Co-Sponsors, or an agent therefore, intends
to appear in person or by proxy at the Annual Meeting to present the proposal. Please direct all
questions or correspondence regarding the proposal to Mr. William R. Atwood.

Sincerely,

ILLNIOIS STATE SARD OF INVESTMENT
S0 e

Edward M. Smith

Chairman

Attachment
EMS:mim



ALAN G HEVESH
COMVPTROLLER

110 STATE STREET

QO¥FICE OF THE STATE COMPTROLLER

September 28, 2004

Via Overnight Delivery and Telecopier (818) 560-1930

Mr. David K. Thompson

Senior Vice President, Deputy General Counsel and Corporate Secretary
The Walt Disncy Company

500 South Buena Vista Street

Burbank, CA 91521-0931

Dear Mr. Thompson:

ALDANY,NEW YORK D236 1

As Comptroller of New York State, 1 am the sole Trustee of the New York ;
State Common Retirement Fund (“Fond”). The Fund has assets in excess of $1 1s .00

billion, including ownership of 8,241,897 sharcs in the Walt Disncy Company.

I understand that a resolution requesting that the company become subjeet -1~
to the sharcholder right of access to the company proxy for purposes of director o

nowminations has been submitted by the AFSCME Employees Pcusi({n Plan for
consideration at the company’s 2005 annual meeting. This letter is to inform you

that the Fund is a co-sponsor of that resolution. A copy of the proposal is enclosed
herewith,

I believe that the Walt Disney Company should openits proxy .matcriaﬂ to
shareholders for the purposc of nominating candidates for director in order to
enhance sharcholder input and board accountability.

The Fund has held more than $2000 worth of Walt Disney Company sharcs
continuously for more than one year and it is our intention to maintain ownership:
of these securitics through the date on which the annual meeting of the company is
held. In accordance with SEC Rule 14a-8, our custodian bank will forward to you
cvidence of our beneficial ownership.




. Mr. David X. Thompson
Vala © September 28, 2004
R ~ Page?

At your carliest convenience, plcase advise Julic Gresham, the Director of

Corporate Governance at my office at 212-681-4490, as to the date and location of .
the 2005 annual meeting,. :

e

Sincerely,

Alan G. Hevesi




e | SHAREHOLDER PROPOSAL

RESOLVED, that shareholders of The Walt Disney Company (“Disney’)
ask that Disney become subject to the sharcholder right of access to the
company proxy statement afforded in the SEC's proposed Rule 14a-11 (the
“Rule"), which would (a) allow a shareholder or group that has held over 5% of

" Disney's outstanding common shares for over two years ("Nominating
Shareholder”) to nominate-up to a specified number of candidates (“Nominees”)
who are independont from both the Nominating Shareholder and Disney for
clection to Disney's board of directors and (b) require Disney to allow
shareholders to vote for Nominees on Disney's proxy card and to make certain
disclosures regarding Nominees in Disney’s proxy statement.

In the case of Disney, the Rule would allow a Nominating Shareholder to
nominate up to two Nominees, because Disney's board currently has 1
members. However, Disney's bylaws set the board size as a range from nine to
21. in the event that Disney’s board is expanded to 20 or more directors, the
Rule would allow nomination of up to three Nominees.

SUPPORTING STATEMENT

Curmrently, the process for nominating and elecling directors is a closed
 system, with incumbent boards determining whom to nominate and shareholders
-, ratifying those choices through their proxy ballots. Although shareholders may

~‘use their own proxy materials to advance director candidacies, the expense and !
! difficulty of doing so means that such challenges are rare outside tho hostile :
. takeover context. ' EAN L

“*. .+ The SEC has proposed to provide shareholders with the opportunity (0 .
" nominate director candidates to appear in the company proxy statement under

certain circumstances. One circumstance is when holders of a majority of shares .
voling approve a shareholder proposal asking that the company provide such
shareholder access. The proponents of this proposal do not own 1% of Disney's
stock. Thus, adoption of this proposal would not automatically lead to the
inclusion of candidates nominated by 5% of Disney's shareholders.

We believe that Disney's corporate governance will benefit if shareholders
are empowered to nominate director candidates, and that now is an appropriate
time to move in the direction of greater accountability to shareholders. Lastyear,
holders of 45% of shares withheld their votes from CEO Michael Eisner for his

~ reelection lo Disney’s board in a protest against Disney’s unsatisfactory
performance and the lack of independent leadership on the part of Disney’s N
board. Subsequently, the board separated the positions of CEO and Chairman,

and more recently, Mr. Eisner announced he would step down from his position
as CEQ, but not until 2006.



in our opinion, giving shareholders the ability to nominate director

" candidates on Disney’s proxy statement will make Disney's board more
responsive to shareholder interests. Such responsiveness is especially

important now, in the context of a search for Mr. Eisner’s successor. We also

believe that allowing shareholders access to Disney’s proxy materials may help
strengthen the board’s monitoring ability.

We urge shareholders to vote for this proposal.
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and Municipal Employees, et al., for Inclusion in the 2005 Proxy Statement of

I.adies and Gentlemen:

The Walt Disney Company

This letter is submitted on behalf of our client, The Walt Disney Company (the

“Company”), in responsc to the November 4, 2004 letter from the American Federation of State,
County and Municipal Employees (“AFSCME?) to the Securities and Exchange Commission

_ (the“Commission”) regarding a shareholder proposal and supporting statement (the “Proposal”™)
sponsored by AFSCME and co-sponsorcd by the New York State Common Retircment Fund, the
California Public Bmployces’ Retirement System and the [llinois State Board of Investment
(together with AFSCME, the “Sponsors”) for inclusion in the Company’s proxy materials for its
2005 Annual Meeting of Stockholders (the “2005 Proxy Materials”). A copy of the Sponsors’

response letter dated November 4, 2004 is attached hereto as Annex A (the “Sponsors® Response
Letter”).
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On October 15, 2004, we submitted a letter (the “Request Letter”) on behall of the
Company to request confirmation from the Staff of the Division of Corporation Finance of the
Commission (the “Staff”) that it would not recommend to the Commission that any cnforcement
action be taken if the Company excludes the Proposal from its 2005 Proxy Malenals The
Sponsors’ Response Letter is the response of the Sponsors to the Request Letter.'

We are of the view that the Sponsors’ arguments, as set forth in the Sponsors’
Response Letter, are flawed and do not adequately address our arguments in the Request Letter.
We therefore continue to believe that the Company may exclude the Proposal from the 2005
Proxy Materials for the reasons given in the Request Letter: Rule 14a-8(1)(3) and
Rule 14a-8(1)(8). The reasons for our conclusions in these regards are more specifically
described in the Request Letter, but we feel compelled to bring to the Staff’s attention certain
items presented in the Sponsors’ Response Letter.

1. The Proposal May Be Excluded Because 1t Is Not a “Direct Access Proposal”
Contemplated by Proposed Rule 14a-11

In the Request Letter, we pointed to the fact that the Proposal is not a “direct
access” proposal under proposed Rule 14a-11 and 1s thus excludable pursuant to Rule
- 14a-8(i)(8). In particular, we noted that, contrary to the requirements of proposed Rule 14a-11,
- the Sponsors do not own the requisite “more than 1%” of the Company’s voting stock necessary " :
_for shareholder submission of a direct access proposal. In addition, we noted that, contrary to the .
shareholder eligibility standard in paragraph (b) of proposed Rule 14a-11, the Proposal would . .
only allow a “Nominating Shareholder” who held the Company’s outstanding common shares f
. for “over” two years to nominate up to a specified number of candidates; proposed Rule 14a-11,
. however, only rcquires ownership for “at least™ two years.” The Sponsors® attempt at deﬂcctmg
our arguments is unpersuasive and fails 1o address the clear, recent precedent cxcluding SRR

- proposals that relate to the exclusion of sharcholder proposals that are not direct access proposals
under proposed Rule 14a-11.

The Sponsors appear o argue that the Commission, by proposing Rule 14a-11,
has overturned the long-standing position that sharcholder proposals requesting a company to
include shareholder nominees on the Company’s proxy may be excluded, albeit only to the:
limited extent that the shareholder proposal requests the Company to follow the provisions of
proposed Rule 14a-11. The Sponsors therefore argue that their Proposal must be included

13

! Although Rule 14a-8(k) requires that the Sponsors furnish the Company with a copy of the Sponsors’

Responsc Letter sent to the Commission, the Company did not receive a copy of the Sponsors’ Responsc Letter,
dated November 4, 2004, until November 18, 2004.

As a sampling of support, we cited the recent no-action precedents of Qwest Communications

lrxlc)7:(1{ionnl, Inc. (March 22, 2004) and Verizon Corporation (Janary 28, 2004),
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because it mercly requests the Company to allow shareholder nominces that would be allowed by
proposed Rule 14a-11. The Sponsors arc wrong on both counts.

First, until the Commission has adopted a new rulg, there is no basis for changing
the Commission’s long-standing position permitting cxclusion of proposals requesting inclusion
of shareholder nominecs on the Company’s proxy. Of course, proposed Rule 14a-11 has not yet
been adopted even though it was proposed over a year ago, and it has been the subject of intense
debate outside the Commission and apparent disagreement on the Commission.” Until the issues
raised by the Commission’s proposal are resolved by Commission action, the plain meaning of
existing Rule 14a-8(i)(8) should not be ignored by requiring inclusion of proposals like that of
the Sponsors that deal dircetly with the election of directors. The Sponsors suggest that the
Commission’s proposing release specifically permitted proposals like theirs before the proposed
rule is adopted. But the portion of the release cited by the Sponsors very clearly applies only to
proposals made “by a sccurity holder or group of security holders that held more than 1% of the
company’s securitics.” The relcase did not address other proposals relating to sharcholder
nominations. In particular, the relcase did not in any way suggest that proposals requesting an
issuer to permit shareholder nominecs whether or not the rule is adopted—as opposed to
requiring shareholder nominees under the rule if the rufe is adopted—should be permitted.’

. The Sponsors also are mistaken in their rcliance on footnote 76 of the Release.
* Footnote 76 simply notes that proposed Rule 144-11 would include an instruction to the effect -

L U
v‘:il, 3 3

)

Se¢ The Wall Street Journal, Moving the Market: SEC Is Srym‘icd on a Final Rule For Sharcholder Access
1o Ballot (Phyllis Plitch, Dow Jones Newswires, October 11, 2004) (quoting Comrunission Chairman William
Donaldson, “We don’t have any agreement right now on the Commission.”). S

4

Text of Exchange Act Release No, 34-48626 (October 14, 2003) (the “Releasc™) at note 74.
> Indeed, note 74 to the Release, which is discussed in the Request Letter, states the Commission’s position
that it is “not reviewing or revising the position taken by the Division of Corporation Finance rcgarding the
application of Exchange Act Rule 14a-8(i)(8) to security holder proposals that would have the effect of creating a
sceurity holder nomination procedure, other than a direct access proposal (as described above).” (emphasis added).
The Staff has found such proposals to be cxcludable pursuant to Rule 14a-8(i)(8), which permits exclusion of a
sharcholder proposal from a company’s proxy materials if it “relates to an election for membership on the
company’s board of directors or analogous governing body.” Specifically, the Staff has found that shareholder
proposals secking to include sharcholder nominces in the company’s proxy materials, such as the Proposal, may be
excluded under Rule 14a-8(i)(8) (or its predecessor, Rule 14a-8(c)(8)) because such proposals “rather than
establishing procedures for nomination or gualification generally, would cstablish a procedure that may result in
contested elections of directors.” Eastman Kodak Co. (February 28, 2003); sce also, The Bank of New York Co., Inc.
(February 28, 2003); AOL Time Warner Inc. (February 28, 2003); and Citigroup Inc. (April 14, 2003) (all permitting
exclusion of a proposal to amend the bylaws ta require that the company include the name, along with certain
disclosurcs and statcments, of any person nominated for election to the board by a sharcholder who heneficially
owns 3% or mare of the company’s outstanding common stock). See also Storage Technology Corp. (March 22,
2002); General Motors Corp. (March 22, 2001); Oxford Health Plans, Inc. (February 23, 2000); The Coca-Cola Co.

(January 24, 2000); Citigroup Inc. (January 21, 2000); BeliSouth Corp. (February 4, 1998); and Unocal Corp.
(February 8, 1991). ’
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that a company may not exclude a duplicative direct access proposal made by a holder of more
Vo than 1% of the company’s securitics. The instruction referred to notes that an carlier submitted

‘ proposal from a less than 1% holder may be excluded—it docs not in any way suggest that if a
duplicative proposal is not submiited, the proposal by a less than 1% holder must be included. In
any cvent, neither footnote 76 nor the proposed instruction it refers to is as yet effective, and
therefore they provide no basis for requiring inclusion of the Sponsors’ Proposal.

The Sponsors also inappropriately cite the Staff’s initial responsc, dated February
23, 2004, to a no-action request by Qwest as support for its crroncous contention that “[t]he StafT
rejected an argument identical to Disney’s.” According to the Sponsors, such a contention is
i supported because “Qwest argued that the proposal could be excluded because it would not, asa
result of the proponents’ inadequate share ownership, automatically triggcr access if approved.”
In fact, Qwest made this argument only after the Stafl’s initial rejection in its February 23, 2004
response.’ Indeed, Qwest first made the argument that the sponsors of its resolution held an
i inadequate numbcr of shares in its successful request for reconsideration. Sce Qwest
Communications International, Inc. (March 22, 2004).7

Second, even if it were appropriate now to require inclusion of a request to }
institute a shareholder nomination regime that conforms to proposed Rule 14a-11, the Proposal
~ simply does not conform to the proposcd Rule 14a-11. Apparently recognizing that the

- Proposal’s definition of “Nominating Sharcholder” is contray to the sharcholder ehglbxhty
-_standard contemplated by Rule 14a-11—=dnd thus per se excludable pursuant to Rule 14a-~
, 8(1)(8)——-thc Sponsors have mappropmtcly 'utempu,d to umlaterally revise the Proposa] For ’
. - one, the Company neither accepts nor acknowledges the Sponsors’ belated attempt at remedying |
. this one aspect of the Proposal’s numerous deficiencies. Thus, pursuant to Staff Legal Bulletin
14 (July 13, 2001) the Company asks the Staff to “base [its] response on the proposal contamed
in the company’s original no-action request.” Indced, in Qwest Communications International,
Inc. (March 22, 2004), the proponent of a sharcholder proposal attempted to makc just such a
unilateral revision to its proposal so as to qualify as a direct access proposal.® The Staff, in

6
! ' 8(1)(8).

?

In its initial request, Qwest mercly listed a number of precedents that permitted cxclusion under Rule 14a-

Further, by citing Verizon Corporation, ihe Sponsors again wrongly point to a precedent where the Stall
concurred with a company seeking to exclude the shareholder proposal. In Verizon, the Staff allowed exclusion
because the proposal’s definition of “Qualified Sharcholder” did not precisely track the sharcholder eligibility

requirement of proposed Rule 142-11. However, nowhere in the Staff’s response |s there any mention of the 1%
threshold requirement at issuc here.

For instance, in its March 19, 2004 Ictter submitted to the StafF, the proponent in Qwest stated: “In the
interest of clarity, however, and should the Division deem it necessary, the proponents are willing to amend the
resolution to say ‘morce than 5%’ in lieu of ‘at least 5% in the last paragraph of the resolution.” In addition, in the
proponent’s unsuccessful request for reconsideration, dated March 29, 2004, the proponent in Qwest reiterated its
offer to revise its proposz! and stated: “[T]he proponents note that their letter dated 19 March 2004 offered to
amend the proposal to substitute ‘more than' five percent in licu of ‘at least’ five percent . . . . The proponents re-
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Office of Chief Counse} : " '/ -
450 Fifth Street, N.W. |
' Washington, D.C. 20549

SRS ¢ )

Re:’ Sharcholder Proposal Submitted by the American Federation of State, County and
Mnunicipal Employees, ct al.,, for Inclusion ir the 2005 Proxy Statement of The Walt Disney
Company. ' '

Ladics and Gentlemen:

This letter is submitted on behalf of our client, The Walt Disney Company (the
“Company”), which has received a shareholder proposal and supporting statement (the
“Proposal”) sponsored by the American Federation of State, County and Municipal Employees
(“AFSCME™) and co-sponsored by the New York State Common Retirement Fund, the
California Public Employees’ Retirement System and the [llinois State Board of Investment

 (together with AFSCME, the “Sponsors™), which Proposal was submitted for inclusion in the
proxy statement and form of proxy to be distributéd to the Company’s shareholders in
connection with its 2005 annual meeting of shareholders (the “2005 Proxy Materials”). The
Company hereby notifies the Securities and Exchange Commission (the “Commission”) and the
Sponsors of the Company’s intention to exclude the Proposal from its 2005 Praxy Materials for
the reasons st forth below. The Company respectfully requests that the staffl of the Division of
Corporation Finance of the Commission (the “Staff”) confirm that it will not recommend any

'\.;.,r‘v
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interests. Such ‘rcsponsivwess is especi.zilly‘ important now, in the context of a search for -
M. Eisner’s successor. We also believe that allowing sharcholders acoess to Disney's © - 00
proxy materials may help strengthen the board’s monitoring ability. R

-~ We urge sharcholders to voto for this proposal.




- candidates (“Nominees™) who are independent from both the Nominating Shareholder

g ':-5' - u sharcholder proposal asking that the company provide such sharcholder access. The

SR TN LVATRT MEVR L

RESOLVED, that shareholders of The Walt Dusney COmpan'y ("Dlsney’) ask that , .
Dlsncy become subject to the shareholdet right of access to the company proxy statement | o L
. afforded in the SEC’s proposed Rule 14a-11 (the “Rule”), which would (a) allow a Lo

" shareholder or group that has held over 5% of Disney’s outstanding common shares for at - -

lcast two years (“Nominating Sharcholder’) to nominate up to a specified number of

and Disney for clection to Disney’s board of directors and (b) require Disney to allow
_sharcholders (o vote for Nominees on Disney’s proxy card and to make certain
disclosures regarding Nominees in Disney’s proxy statement.

In the case of Disney, the Rule would allow a Nominating Shareholder to
. nominate up to two Nominees, because Disncy’ s board currently bas 11 members.
However, Disney’s bylaws sct the board size as a range from nine to 21. In the event that
Disncy's board is expanded to 20 or more directors, the Rule would allow nomination of
up to three Nominees.

SUP{PORTING STATEMENT

Currently, the process for nominating and electing divectors is a. closed system,
~ with incumnbent boards detcrmining whom to nominate and shaccholders ratifying those
-, choices through their proxy ballots. Although shareholders may usc their own proxy
matenals to advance director candidacies, the cxpense and dlmculty of domg 80 means
that such challcngcs are rare outs:dc thc hosulc takoovcr oomext

, Thc SEC bas proposed to pmwde shamlxoldem wﬂh the opportumty to nommatc j
“dircetor candldutw to appear in the company proxy statement under certwin© .-
_ circumstances. One circumstance is when holders of 2 majority of shares votmg approve

proponent of this propasal does not own 1% of Disney’s stock. Thus, adoptidn of this
proposal would not automatically lead to the inclusion of candidates nominated by 5% of

- Disney’s shareholders.

We believe that Disney's corporate governance will benefit if sharcholders are
cmpowcrcd to nominate director candidates, and that now is an appropriate time to move
in the divection of greater accountability to shareholders. Last year, holders of 45% of
shares withiheld their votes from CEQ Michael Eisner for his reelection to Disncy's board
in a protest against Disney’s lackluster performance and the lack of independent
leadetship on the part of Disncy’s bosrd. Subscquently, the board scparated the positions
of CEQ and chainman, and more recently, Mr. Eisner announced he would step down
ﬁ-om his posxhon as CEOQ, but not until 2006.

Jn our opinion, giving shareholders the ability to nominate director candidates on
Disney’s proxy statement will make Disney’s board more responsive to sharcholder
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Disaéy's concerns, A mpy of this letter and the revised Proposal is being furnished to
the SEC Staff together with the Proponents’ response to Disney's request for SEC
Staff no-action relief.

If you have any questions, plcase do not hesitate to contact me on (202) 429-
1007.

Sincexely,

CIR¥:sf
Attachment
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American Federation of State, County and Municipal Employees

Pension Committes
GERALD W, McENTEE
WILLIAM LUCY
EDWARD J. KELLER
KATHY ). SACKMAN
HENRY C. SCHEFF

1625 L Street, NW. Washington, D.C. 20036
EMPLOYEES PENSION PLAN

November 4, 2004

VIA Qvernight Mail and Telecopier (818) 560-1930

The Walt Disney Company

500 South Buena Vista Strect

Burbank, Califomia 91521-0931

Attention: David ¥ Thompson, Senior Vice-President, Deputy General
Counsel, and Corporate Secretary

Dear Mr. Thompson:

As you know, the AFSCME Ernployees Peasion Plan, the New York ~ -

State Common Retirement Fynd, the California Public Employecs Retirement . -
System and the IMlinois State Board of Investment (collectively, the '

" “Proponcnts™) submitted a sharcholder proposal (the “Proposal”) for

consideration at The Walt Disney Company's (‘Disney’s’) 2005 annual

. mecting of sharcholders (the #2005 Annnal Meeting”), asking Disney’s board
" of dixectors to make Disney subject to the shareholder right of access to the

cotnpany proxy statement described in Rule 14a-11 (the “Proposed Rule™) as -

proposed by the Sccuritics and Exchange Commission (“SEC").

Disuey has asked the SEC Staff to penmit Disncy to omit the Proposal
from its proxy aterials provided to sharebolders in counection with the 2005
Annual Mecting, arguing, among other things, that the Proposal diverges
slightly from the contours of the access right set forth in the Proposed Rule.
Specifically, Disney complains that the Proposal refers to  right of access for
sharcholders that have held = spocified amount of company securities fox
“gver” two years, while the Proposed Rule refers to sharcholders that have beld
those securities for “at least™ wo yems.

Although the Proponcnts belicve that this difference does not disqualify
the Proposal from being considered a “direct access” proposal—especially since
the Proposal would not automatically trigger access and thus is precatory in
naturc--we are enclosing a revised Proposal that changes “over” to “at least” in
the interest of avoiding confusion. We believe that this revision addresses

B




T kR .

" To conclude, Disney has not met its burden of establishing that it is entitledto -~ *
rely on Rule 14a-8(i)(8) or (1)(3) to exclude the Proposal from its proxy matcriufs. Please G
do ot hesitate to contact me on (202) 429-1007 if you have any questions or ueed '
anything further. E

Ver'y.trulyyom's, : ERATEE

Plan Secretan

CI/RF:sf
Attachment

ce:  Pamela S, Seymon
Wachtell, Lipton, Rosen & Katz
Fax # 212-403-2000
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. Proposal. Accordingly, Disnoy is not cntitled to cxclude the Pmposal‘inicliancc‘on Rule
. 14a-B(i)8). | S

False or Misleading Statements

Disney claims that the Proposal is materially false or misleading for two reasops. |
First, Disney poiuts to the following portion of the supporting statement: “The
proponents of this proposal do not own 1% of Disncy’s stock. Thus, adoption of this

proposal 'would not automatically lead to the inclusion of candidates nominated by 5% of
Disney's sharcholders.™

Disney seems to fault the Proposal for not also stating that Disney has already
triggered shareholder access under the Proposed Rule because holders of more than 35%
of shares withheld votes from CEO and dixector Michael Bisner at the 2004 annual
mecting of sharcholders. Although Disney's argument is difficutt to parse, it appears to
contend that because the over 35% “withhold” vote would autoratically trigger access,
the statement regarding shareholder approval of the Proposal is misleading,.

This argument is specions. The language to which Disney objects was included in
the supporting statement to cnsure that sharcholders understand that approval of the
Proposal would not automatically trigger the right of access described in the Proposed
Rule. The Proposal need not describe the operation of other triggers, which Disney is
- free to include in its opposition statement if it believes such discussion would be

/, persuasive to sharcholders. .~ .. RETEN T

- Disney also claims the Proposal is impermissibly vague because it is ot clear
whether the Proposal is intended to stand on its own or whether it is intended to have:
effect only if the Proposed Rule is adopted in its current form. This distinctionis '’
irelevant to shareholders voting on the Proposal, however, becausc the Proposal would
| not auntomatically trigger application of the Proposed Rule. Instead, regardless of the fate
" of the Proposed Rulc, Disney’s board would have to implement the Proposal voluntarily /1"
. by adoption of a bylaw or policy. The Proposal clearly asks Disney to adopt a regime '

 that tracks the one set forth by the Commiission in the Proposing Release, and sets forth

enough detail that shareholders understand what they are being asked to consider.

Finally, Disney urges that the “appropriate approach® for the Staff to take is to
“permit the Commission’s rulemaking process to proceed to its natural conclusion™ rather
than allow sharcholders to take up the issue of shareholder access on a company-by-
cormpany basis. In fact, two companies of which the Plan is aware—Apria Healthcare
and Hanover Compressor—have adopted shareholder access regimes without waiting for
a rule from the Commission. There is no harm in companies voluntarily cxperimenting
with different nomigation and election systems in the absence of a Commission rule, and

the Plan believes that such innovation would be particularly appropriate and welcome at
~ Disney. -



. holder proposal, the company would not he permitted by that rule to exclude a direct
. access proposal received by a holder of more than 1% of the company’s securities.™
That footnote contemplates that proposals sponsored by holders of less than 1% would
_nonetheless qualify as direct access proposals, as long as they sought cstablishmeant of the L ‘
access n:gime in the Proposed Rule. , i

‘ The Staff rejected an argument identical to Disncy’s carlier this year in Qwest
Communications International, Inc.* A group of Qwest shareholders wha did not hold
more than 1% of Qwest’s shares submitted a proposal cstablishing a shareholder access
procedure almost exactly like the one contained in the Proposed Rule. Qwest argued that
the proposal could be excluded becanse it would not, as a result of the proponents”
inadequate share ownership, automatically trigger access it approved. The proponents
pointed to the language of the Proposing Release, and argued that it would not serve the
Commission’s policy abjectives to exempt only those direct access proposals that would
antomatically trigger shareholder access from the operation of the Election Exclusion.
The Staff declined to grant the requested rclief,

Disncy relies on the letter issued by the Staff granting Qwest’s request for
reconsideration, but that letter is inapposite. Ou reconsideration, Qwest drew the Staff’s
attention to the fact that the sharcholder access procedure described in the proposal
deviated slightly from that in the Proposed Rule and was thus excludable on that basis.
In other words, the Qwest proposal was not a “direet access™ proposal, but rather an
: at(cmpt 1o estabhsh a compchng ahamholdcr access rcgnne. _

'lhe Staff was cven more exphcxt op tlm. pomt in 1ts mmmc to chmn o
-Corporauou, alsa cited by Disney. The proposal submitted 10 Verizon was 1dcntncal 1
./ the one at issuc in Qwest, - The Stafl allowed exclusion, and cxplained | its reasoning,’

'making clear that a proposal can be a “‘direct access” proposal—and thus not excludab]c
“undex the Election Exclusnon——cvcn if it was not submnttod by holdm'of morc than 1%
Vofthe company sstock Do RN RRSEEEAKIN

[W]e note that the proposal’s definition of “Quahficd Sharcholder‘ (hﬂ‘ens
from the security holder cligibility standard in peragraph (b) of proposed
Exchange Act rule [4a-11 and, therefore, the proposal would create o scourity
bolder nomination procedure that is different from the procedure in proposed
Exchange Act rule 14a-11. As such, the proposal is not a “direct access

proposal™ as described in Exchange Act Release Number 34-48626 (October
14, 2003),

The flaw the Staff found to be fatal in the Qwest and Verizon proposals is not
present here, Most important, the Proposal specifically states that Disney should adopt
the tight of access described in the Proposed Rule. ‘The proposals at issue in Verizon and
Qwest did not do so. The coraponents of that access right are described gencrally in the

* 1d, n.76.
* 2004 SEC No-Act. LEXTS 388 (Teb, 23, 2004).
% 2004 SEC No-Act. LEXIS 200 (Jan. 28, 2004).
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o shamholdcr proposal if it “relates to an clection for membership on the company’s board‘
. of directors or analogous governing body.” (This ground is refemed to hercin as the

;{ “Election Exclusion.™) Disney is correct that the Staff, prior to the Commission's

. ".proposal of the Proposed Rulc, had often (though not consistently) interpreted the ,

s Election Exclusion as allowing registrants to exclude proposals establishing a shareholder

L it Supports this reading.

Rule 14a-8(1)(8) permits a rcgmtrnnt to exclnde from its proxy s(atcmcnt a

i

right of access to the company proxy statement for the purpose of nominating director
series of proposals sponsored by the Plan (at Citigroup, Bank of New York and AOL
Time Wamer) that served as the catalyst for the Commission’s veexamination of the
director election process, which resulted in the proposal of the Proposed Rule.

However, the Proposcd Rule carved out an exception to that Staff interpretation

fot proposals, like the Proposal, providing that registrants institutc the proxy access
- regime contained in the Proposed Rule. The release in which the Commission proposed

the Proposed Rule (the *Pioposing Release™) states that “a proposal that the company
bocome subject to the procedure in proposed Exchange Act Rule 14a-11" will not be
excindable under the Election Exclusion, although the Stnff’ 3 interpretation of the

" : Election Exclusion to proposals that are uot “direct access” proposals but noncthcless
’ would cstabhsh altcmanvc secunty holda ncmmahon pmocdurcs wxll bc unaﬂ“cctcd.

, Dlsney argncs that becausc thc l’mponcnts do uot own mom 1% of Dlsncy s
outstandmg stock, which is necessary for approval of the Proposal to tripger shareholder -
access automaucally under the Proposed Rule, the Election Exclusion continues to apply
and compels exclusion of the Proposal. Put another way, D:sncy argues thata proposal
that is not submitted by holders of more than 1% of shares is not a “direct aceess™

proposal.? Neither the languagc of the Proposing Release nor the Staff's mtctpret'dhon of e

The Proposing Release recognizes that a “direct access” proposal-- ong that seeks

_ to cstablish the proxy access regime described in the Proposing Release—may be

sponsored by a shareholder or group whosc holdings do not qualify the proposal as an
automatic trigger of proxy access if approved. Footaote 76 of the Propasing Release
rnakes that clear, stating, “We have proposed an instruction to Exchange Act Rule 14a-
8(i)(11) to specify that, where a company receives more than one “direct accesssecurity

' Sccuritics Exchange Act Release No, 48626, “Security Holder Dircctor Nominations,” n.74 (Oct. 14,

. 2003).
o2 Dir.nc_y_glm contends in fn. ) of the No-Action request that t | jrect acoess”
- bochnse | the Proposcd Rule as aﬁbrdm acce. t 5! Yders that havg b_e_!d thc tggugslle
AMOUNT ofsmck fbr “over” two s_vather th ] 0 yof i

Ruleuse he nents 4o not hcvc ﬂm this slipht vamhon means the l’m ) ls not a direc

ateess proposal wixhin the meaning, of the Proposing Relense, the Proponents have subrmitted a revised
proposal to Disncy addeessing Mis poit,_A copy of the revised propasal and_cover leteer i attached to this
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HENRY C. SCHEFF

VIA Overnight Mail

Securities and Bxchange Commission
Division of Corporation Finance
Office of Chief Counsel

450 Fifth Strect, NW

Washington, DC 20549

Re:  Shareholder proposal of AFSCME Employees Pension Plan; no-

action request by The Walt Disney Company

S "‘;‘-\-.','DcarSn/Madam o S

LT Pursuant to Rulc l4a—8 undcr thc Securitics Exchange ‘\ct 0f1934 S

" the AFSCME Employees Pension Plan (the ‘Plan™), submitted to The Walt .

_ " Disney Company (“Disney” or the “Company”) a shareholder proposal (the

'/ “Proposal”) asking that Disney become subject to the sharcholder right of -

‘access to the Company’s proxy statcment afforded in the Commlss:on s
proposed Rule 14a-11 (the “Proposed Rule™) and sctting forth the basic
contours of the access right described in the Proposed Rule. The Proposat
is co-sponsored by the New York Statc Common Retirement Fund, the
California Public Employees Retirement System and the Illinois State
Board of lnvestment (collcetively, with the Plan, the ‘Proponents™). The
Plan has been consulted with the other Proponents and they concur in the
arguments made hexein.

In a letter to the Commission dated October 15, 2004, Disney stated
that it intends to omit the Proposal from its proxy materials being prepared
for the 2005 anual mecting of sharcholders. Disney contends that it may
omit the Proposal in reliance on Rule 14a-B(i)(E), as relating to the clection
of directors, and Rule 14a-8(i){2), as containing matcrially falsc or
wisleading statements, Disney has failed to meet its burden of proving that
owission is proper under cither of those exclusions, and its request for no-
action rclief should accordingly be denied.
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than if the Proposal requests that the Company creatc a process along the lines of the current o 1 L
proposal.9 It is therefore simply not true that sharcholders could make an informed decision with
respect to a proposcd rule that is subject to subsequent revision.

111. Conclusion

For the reasons outlined above and in the Request Letter, the Company
respectfully requests that the Staff confinn that it would not recommend enforcement action if S
the Company omits the Proposal from its 2005 Proxy Materials. If you have any questions, or if a
the Staff is unable to concur with the Company’s conclusions without additional information or
discussions, the Company respectfully requests the opportunity to confer with members of the
Staff prior to the issuance of any written response. Please do not hesitate to contact the
undersigned, Pamela S. Seymon, at (212) 403-1203.

Please acknowlcdge receipt of this lctter and its attachments by stamping the

enclosed copy of the first page of this letter and returning it in the self-addressed stamped
cnvelope provided for your convenience. ‘

Very truly yours,

e L b

Pamcla S.Seymon

Y We note that because the Proposal is inconsistent with proposcd Rule 140-11 in its current form and will

almost certainly differ from whatever final rule is adopted by the Commission, the Proposal would subject the
Company to conflicting obligations once the rule is adopted and therefore is also excludable pursuant to Rule 14a-
8(i)(3) as a violation of the proxy rules, see Condgra Foods Inc. (July 1, 2004) (allowing cxclusion of proposal
pursuant to Rule 14a-8(1)(3)) or Rule 142-8(i)(2) as a violation of law, see Avaya, Inc. (October 14, 2004) (allowing
exclusion of proposal pursuant to Rule 14a-8(1)(2)). '
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" allowing exclusion of the proposal for failing to qualify as a direct access proposal, rejected the
-~ proponent’s attempt to revise its sharcholder proposal.

Morcover, the Sponsors’ submission of the revised proposal is tantamount to the \ IR
submission of a second shareholder proposal. As such, the reviscd proposal is excludable R 5
pursuant to both Rule 14a-8(c) (which precludes the submission by a shareholder of more than B
one proposal) and Rule 14a-8(¢) (which precludes the submission by a sharcholder of a proposal
subsequent to the Company’s deadline for submitting shareholder proposals). Sc, e.g., Staffl

Legal Bulletin 14 (July 13, 2001) (explaining that, in addition to the Staff’s position thatitwill R
not address revised proposals, “it is important for sharcholders to note that, depending on the ‘ Lo
nature and timing of the changes, a revised proposal could be subject to exclusion under rule

14a-8(c), rule 14a-8(c), or both.”). ' '

In short, the Sponsors’ Responsc Letter does nothing to respond to the clear,
recent precedent excluding proposals that relate to the exclusion of sharcholder proposals thal are
not direct access proposals under proposed Rule 14a-11. We continue to believe, and ’
respectfully ask that the Staff concur, that the Proposal can be excluded under Rulc 14a-8(i)(8)
because the Proposal is not a direct access proposal and therefore would have the effect of
. impermissibly creating a shareholder nomination procedure that is differcnt from the procedure

.. in proposed Rule 14a-11. : S T LU P

‘1., . The Proposal May Be Excluded Because It _Ivs Materially Falsc and Mlsléﬁtiirm

R A

TR

. The Sponsors do liltle to refute our'argﬁi:ﬁ.:é:;t:{tf m thc chuest Leucr lhat the
- Proposal is materially false and misleading and therefore should be excluded under - oA

" Rule 14a-8(i)(3) for violating Rule 14a-9. Instead, the Sponsors simply repeat the falsc assertjon
that “approval of the Proposal would not automatically trigger the right of access described in'the
Proposed Rule.” However, because proposed Rule 14a-11°s 35% shareholder-vote trigger for *
inclusion of candidates has already been met, if the Proposal were adopted as the Sponsors o
request and the Company applied the terms of proposed Rule 14a-11, the fact that the Sponsors
do not hold 1% of the sharcs would be irrclevant and adoption of the Proposal would indeed lead
to automatic inclusion.

The Sponsors also claim that the vagueness of the Propusal—i.e., the ambiguity
as to whether it seeks to be a direct access proposal invoking proposed Rule 14a-11 or requests
the Company to create its own process—is irrelevant to the sharcholders. Quite the contrary, this
distinction is highly rclevant to the shareholders. The terms of proposed Rulc 14a-11 have not
been finalized. If the Proposal secks to invoke the proposed rule, then the meaning of a volc
could be very different (depending on whether the rule is ultimately adopted and in what form)

iterate the offer and urge the Division to advise Qwest that the proposal may not be omitted if the resolution is
amended accordingly.” The Staff disregarded the attempted revision and denied the proponent’s request for
reconsideration. See Qwest Communications International, Inc. (April 2, 2004),
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o én'forcéméﬁt action to the Commission if the Compm_'iy' excludes the Proposal from its :2005‘ '
.- Proxy Matcrx als. ‘
Pursuant to Rule 14a-8(j) undcr the Secuntics Exchangc Act of 1934, as amcndcd (the ‘
g “Exchange Act”), enclosed for filing with the Commission are six copies of (x) this Jetter, which .

includes an explanation of why the Company believes that it may exclude the Proposal and (111)
the Proposal.

1. The Proposal Presented by the Sponsors

A copy of the Proposal is attached as Annex A hercto. For your convenience, the text of
the resolution contained in the Proposal is set forth below:

RESOLVED, that shareholders of ‘The Walt Disney Company (“Disney”) ask
that Disney become subject to the sharcholder right of access to the company
proxy statcment afforded in the SEC’s proposed Rule 14a-11 (the “Rule”),
which would (a) allow a sharcholder or group that has held over 5% of
Disney’s outstanding common shares for over two yeats (“Nominating
Sharcholder”) to nominate up to a specified number of candidates
(“Nominees”) who are independent from both the Nominating Sharcholder
~and Disney for election to Disney’s board of dircctors and (b) require Dlsney o
~to allow shareholders 1o votc for Nominees on DISIIC)’ S ProXy ¢ card andto !
’ ’make ccrtam dxsclosures regardmg Nommccs m stney s proxy st tcmcnt

, '}In ﬂ1e case of stncy, (hc Rulc would a]low a Nommatm{, Slmcholder to ;
. nomlmte up to two Nominees, because Dnsncy s board currcntly has 11, ¥

" members. However, Disney’s bylaws sct the board sizé as'a rangc from' mne ;
10 21. In the event that Disney’s board is ¢xpanded to 20 or more directors,
the Rule would allow nomination of up to three Nominees.

1. The Proposal May Be Excluded Because It Is Not a “Direct Accéss Proposal”
Contemplated by Proposed Rule 14a-11

“On October 14, 2003, in Release No. 34-48626 (lhe “Release”), the Commission.
announced proposed rules and amendments to existing rules (the “Proposed Rules™) including a
proposcd Rule 14a-11 that would permit, in certain circumstances, sharcholders to access
company proxy materials for the purposcs of nominating directors. The Proposed Rules provide,
in pertinent part, that if either (1) at least onc of a company’s nominces for the board of directors
received “withhold” votes from more than 35% of the votes cast at an annual meeting of security
holders held after January 1, 2004, or (2) a security holder proposal providing that a company
become subject to proposed Rule 14a-11 submitted by a sccurity holder or group of security
holders that held more than 1% of the sccurities entitled to vote on that proposal for at lcast one
year as of the date the proposal was submitted receives more than 50% of the votes cast on that
proposal at an annual meeting, then a sccurity holder or group of security holders owning more
than 5% in the aggregate of the company’s voting sccurities for at least two years would be
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- entitled to nominate a certain number of directors for clection and the subject company would be -
required to include the names of such directors in its proxy statement. The Release states that _
“security holders and groups should be aware that in order for the adoption of such a proposalto '

*be 2 nomination procedure triggering event, should we adopt Bxchange Act Rule 14a-11 as o
‘proposed, those security holders or groups should, using the existing Exchange Act Rule 142-8

- procedures, provide evidence that they satisfy the more than 1% and one-year threshiolds when
they submit their proposals.” ‘

* While the intent of the Proposal is not entirely clcar (sce Part IV below), the Sponsors
may be altempting to creatc a nomination procedure triggering event under the Proposed Rules
through adoption of a direct access proposal. The Sponsors, however, by their own admission
collectively own less than 1% of the Company’s voting stock, see Annex A, and hence are
sceking to usc the process set forth in proposed Rule 14a-11 despite their failure to mect all of
the requirements of the proposed Rule 14a-11. The Sponsors therefore are not cligible to submit
a “direct access proposal” under proposed Rule 14a-11 1 Accordingly, the Proposal may
properly be excluded pursvant to Rule 142-8(i)(8). See, ¢.g., Qwest Communications
Tnternational Inc. (March 22, 2004) (permitting the exclusion of a similar sharcholder proposal
under Rule 142-8(1)(8) because the proposal differed from the cligibility standard in proposcd
Rule 142-11 and, therefore, did not qualify as a “direct access proposal’); Verizon
.. Communications Inc. (January 28, 2004) (same). In this regard, the proposed instruction toRule -
- 14a-8(1)(11) makes clear that only direct access proposals submitted by holders that held more ..
" than 1% of the Company’s voling securities must be included. See Release n.76. .\ L

Al

;- Accordingly, based upon Rule 14a-8()(8), the Company intends to exclude the Proposal
. from the 2005 Proxy Materials.  The Company respectfully requests the Staff to confirm that it
i will not recommend enforcement action if thc Company omits the Proposal from the 2005 Proxy
- Materials pursuant to Rule 14a-8G)@). © | ¢ i : RO :

DR - NI TheProposal May Be Excluded Because It Relates to the Flection of Direciors

Because the Proposal does not qualify asa direct access proposal under the Proposed
Rules, it should be treated as a proposal asking the Company to create its own process for
shareholder access to the proxy statement. The Coramission bas made it clear that such
proposals may be excluded. In footnote 74 of the Relcase, the Commission expressly states that
it is “not reviewing or revising the position taken by the Division of Corporation Finance
repgarding the application of Exchange Act Rule 14a-8(i)(8) to security holder proposals that

! In addition to the Sponsors’ being ineligible to submit 2 proposcd Rule 14a-11 proposal, the Proposal does not
comport with other requirements of proposed Rule 14a-11. In particular, the Proposal wonld only allow a
“Nominating Sharcholder” who held the Company’s outstanding common shares for “over” two years to nominate
up to a specificd number of candidates, whereas the proposed Rulc 14a-11 requircs ownership merely for “at least”
two years. As a result, the Proposal by the Sponsors would deprive those who hold the recquisitc number of shares of
Con‘»pany common stock for exactly two years to be a “Nominating Shareholder,” contrary to the sharcholder
nomination procedure in the Commission’s Proposed Rules, and, as a result, the Proposal is properly omitted under

Rule 14a-8(i)(8). See, ¢.g., Qwest Communications Intemational Inc. (March 22, 2004); Verizon Communications
Inc. (January 28, 2004).
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R v'would havc the effect of crc..ltmg a seeunity holder nomination proccdurc other than a dlrect
SLRRE PR 11 ‘access proposal.” (cmphasis added). The Staft has found such proposals to be excludable f _? B
TN pursuant to Rule 14a-8(i)(8), which permits cxclusion of a sharcholder proposal froma .o

e ’, ‘company’s proxy materials if it “rclates to an clection for membership on the company’s board

- of directors or analogous governing body.” Spocnf cally, the Staff has found that sharcholder - -

ST ~ proposals sceking to include sharcholder nominces in the company’s proxy materials may be
P © - excluded under Rule 14a-8(1)(8) (or its predecessor, Rule 14a-8(c)(8)) because such proposals .
o “rather than establishing procedures for nomination or qualification gencrally, would establisha :
- procedure that may result in contested elections of directors.” Eastman Kodak Co. (I ebruary 28,
2003); sce also, The Bank of New York Co., Inc. (February 28, 2003); AOL Time Warner Inc.
‘(February 28, 2003); and Citigroup Inc. (Apri] 14, 2003) (all permitting exclusion of a proposal
to amend the bylaws to require that the company include the name, along with certain disclosurcs
and statements, of any person nominated for election to the board by a sharcholder who
beneficially owns 3% ot more of the company’s outstanding common stock). See also Storage
Technology Corp. (March 22, 2002); General Motors Corp. (March 22, 2001); Oxford Health
Plans, Inc. (February 23, 2000); The Coca-Cola Co. (January 24, 2000); Citigroup Inc. (January
21, 2000); BeliSouth Corp. (February 4, 1998); and Unocal Corp. (February 8, 1991). '

/ .
Similarly, the Proposal, if adopted, would cstablish a procedure relating to the election of

;.7 directors that would result in contested clections of directors, and is therefore contrary to Rule

R ]4a-8(1)(8) The Pmposal s clear intent, as stated in the Sponsors supporting statement, is to
Tf‘provndc sharcholders with a means to create competmon in director clections. Specifically, the
| Proposal provides that "Nommatmg blmeholdcrs” may nominate candxdatcs for the Company’ ‘;
+ board of directors (the “Board”) and that the names of such candsdatw ust bc included in the |
o ,Company s proxy statement. Becausc the Board intends to nommatc a sufficicnt numbcr of
. ;candidates for all av:ulablc seats on the Board and the Proposal urgcs the Company to mcludu i

Lits proxy statement norminees who are not nominated by the Board, the Pmposal’
1mplcmcutatlon would necessarily result in conlcstcd director elections. :

Accordmgly, becausce the Proposal sceks to establish a procedure that would resuit in
contested elections of dircctors in direct violation of Rule 14a-8(i)(8), the Company intends to
exclude the Proposal from the 2005 Proxy Materials. The Company respectfully requests the
Staff to confirm that it will not recommend enforcement action if the Company omits the
Proposal from the 2005 Proxy Materials pursuant to Rule 14a-8(i)(8).

Iv. The Proposal May Be Excluded Because It Is Materially Falsc and Misleading

Rule 14a-8(i)(3) under the Exchange Act permits the omission of a proposal or any
statement in support thereof if such proposal dr statement is “contrary to any of the
Commission’s proxy rules, including Rule 14a-9 under the Exchange Act, which prohibits
- materially falsc or mislcading staterents in proxy soliciting materials.” Rule 14a-9 also
prohibits a statement which “omits to state any material fact necessary in order to make [a
statement] not falsc or misleading.” While the Staf¥, in Staff Legal Bulletin 14B (September 15,
2004), clarified the circumstances in which companies will be permitted to exclude proposals
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o ; {‘pursuant to 142-8(i)(3), it cxpn,ssly reafﬁmxed that matcnally falsc and nuslcadmg proposals
. may be subject to exclusion. Accordmg to Staff Legal Bulletin 14B: '

Thcre continue to be certain situations where we believe modification or
exclusion may be consistent with our intended application of rule 14a-
8(1)(3). In those situations, it may be appropriate for a company to
determine to exclude a statement in reliance on rule 14a-8(i)(3) and scek
our concurrence with that determination. Specifically, reliance on rule 14a-
8(i)(3) to exclude or modify a statement may be appropriate where:

e the company demonstrates objectively that a factual statement is
materially false or misleading.

» the resolution contained in the proposal is so inherently vague or
indefinitc that neither the stockholders voting on the proposal, nor
the company in implementing the propesal (if adopted), would be
able to determine with any reasonable certainty cxactly what actions
Or measures the proposal requires — this objection also may be
appropriate where the proposal and the supporting statement, when
read togcthcr, have the same result.

o In thclr Proposal, the Sponsom state that they do not mect thc 1% ownership requucmcmt
_:scl forth in the Proposed Rules and that therefore the adoption of the Proposal would not - _
.automatically lead to the inclusion of candidates nominated by holders ‘of more than 5% of the |
;- Company’s voting securitics. However, under proposed Rule 14a-11, the inclusion of cand1datcs ;
would be taggered by cither one of two events: (1) more than 35% of the sharcholders thhhcld
their votes from any director at an annual mecting held after January 1, 2004; or (2) the
i sharcholder proposal was submitted by holders of more than 1% of the ouistanding shares and "
the proposal received more than 50% of the votes. Because the last annual meeting of the
Company was held after January 1, 2004, and, as the Proposal’s supporting statement notes,
holders of more than 35% of sharcs withheld their votes from CEQ Michael Eisner for his
reelection, one of the two requirements for automatic inclusion of candidates has already been
fulfilled in the Company’s casc. If the Proposal were to be treated as asking the Company to
create its own process for shareholder access to the proxy statement on the terms of proposed
Rulc 14a-11, then the Proposal materially misleads by stating that “adoption of this proposal -
would not automatically lead to the inclusion of candidates nominated by 5% of {the Company]’s
shareholders.” If the Proposal were to be adopted undcer those circumstances and the Company
applied the terms of proposed Rule 14a-11, the adoption of the Proposal would in fact lead to

automatic inclusion.

“The Proposal may also be excluded under Rule 14a-8(i)(3) because it is impermissibly
vague. The Staff has consistently taken the position that sharcholder proposals that are vague
and indefinite are excludable under Rule 14a-8(i)(3) as inherently misleading because neither the
sharcholders nor the Company would be able to determine, with any reasonable amount of
certainty, what actions or measures would b taken if the proposal were implemented. See, e.g.,
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The Procter & Gamble Company (October 25, 2002) (permitting omission of a proposal
requesting that the board of dircctors create a specific type of fund as “vague and indefinite,”
where the company argued that neither the sharcholders nor the company would know how to
implement the proposal). The Proposal mcets this standard. As noted above, it is not clear
whether the Proposal (1) sceks to be a dircct access proposal invoking proposed Rule 14a-11,0r - AR

- (2) requests the Company 1o create its own shareholder access process irrespective of whether -~ .~ 7
proposcd Rule 14a-11 is adopted by the Commission. Nor is it clear how the Company is to
implement the Proposal, whether through bylaw amendments, Board policy or otherwise. And it

" is not clear what process the Company should adopt if the Commission adopts Rule 14a-11 on

terms different from those proposed or described in the Proposal.” Therefore, neither the

} shareholders por the Company would be able to determine with any reasonable certainty what

actions or measures the Proposal requires. '

Accordingly, based upon Rule 14a-8(1)(3), the Company ntends to exclude the Proposal
from the 2005 Proxy Materials. The Company respeetfully requests the Staff to confirm that it

will not recommend enforcement action if the Company onits the Proposal from the 2005 Proxy
Materials pursuant to Rule 14a-8(1)(3). '

V. Conclusion

For the foregoing reasons, the Company respectfully requests that the Staff confirm thatit
... would not recommend enforcement action if the Company omits the Proposal from its 2005 AR

~Proxy Materials. If you have any questions, or if the Staff is unable to concur with the
Company’s conclusions without additional iriformation or discussions, the Company respectfully
+ requests the opportunity to confer with members of the Staff prior to the issuance of any written .,

1 Tesponse to this letter. Please do not hesitate 16 contact the undersigned, Pamela S. Seymon, at ',
" (212) 403-1205. - o o

? [ndeed, the Company respectfully submits that the appropriate approach for the Staff to take is to permit the
Commission’s rulemaking process to proceed 1o its natural conclusion, rather than requite the Compaay to include a
shareholder proposal that may be inconsistent with the Commission’s final rules (and is inconsistent with the
Proposed Rules), especially given the impossibility of sharcholders making an informed decision on a sharcholder
proposal with respect to a proposed rule that is subject o subsequent revision. See, ¢.¢., Letier from the American

Bar Association, Scction of Business Law, Committec on Federal Regulation of Securities, to Jonathan G. Katz,
Secretary, Sccurities and Exchange Commission (November 3, 2003). '
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Please acknowled ge recclpt of this letter and |ts attnclunents by stnmpmg the encloscd
copy of the first page of this letter and rclumlm, it in the sc.lf addrcsscd stamped envelopc !

. provided for your convenience. | _ IR o S IR
Pamela S. Scymon KT I
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Scptember 28, 2004

VIA Overnight Mail and ‘Lelecopier (818) 560-1930

The Walt Disncy Company

500 South Buena Vista Street

Burbank, California 91521-0931

Attention: David K. Thompson, Senior Vice-President, Deputy General Counsel, -
and Corporate Sccrctary S L

Dear Mr. ‘Thompson:

‘
|

. ,On behalf of the AFSCME Employees Pension Plan (the “Plan”), I wrile
to give notice that pursuant the 2004 proxy statement of The Walt Disney "\,
Company (the “Company™), the Plan, together with its co-sponsors (as describ
' more fully below), intends to present the attached proposal (the “Proposal”) ‘al the

2005 annual meeting of sharcholders (the “Annual Meeting™). The Plan isthe ..
beneficial owner of 32,670 shares of voting common stock (the “Shares”) of the
Company, and has held the Shares for over one year. The Plan intends to hold the
Shares through the date on which the Annual Mecting is held.

The New York State Common Retirement Fund, California Public
- Employecs” Retircment System (CalPERS), and the Illinois State Board of
Investment)(together with the plan, “Co-Sponsors™) are co-sponsoring this
proposal. Each of the Co-Sponsors will notify the Company, by separatc letter, of
ils intention to co-sponsor the proposal, and will provide the requisite proof of
ownership.

The Proposal is attached. I represent that onc of the Co-Sponsors, or an
agent therefore, intends to appear in person or by proxy at the Annual Meeting to

Lo
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" ILLINOIS STATE BOARD OF INVESTMENT
C " 180 North LaSalle Street, Suite 2015 '

. Chicago, Minois 60601
S (312) 7938118

. ; September 28, 2004

'VIA Overnight Mail and Telecopier (818) 560-1930

" The Walt Disncy Company
© 500 South Buena Vista Street
, Burbank, California 91521-0931

Attention: David K. Thompson, Senior Vice-President,
Deputy General Counsel, and Corporate Secretary

Dear Mr. Thompson:

On behalf of the Hlinois State Board of Investiment (“Board™), I write (o give notice that
pursuant the 2004 proxy statement of The Walt Disncy Company (“Company™), the Board,
together with its co-sponsors (as described more fully below), intends to present the attached
proposal (“Proposal”) at the 2005 annual meeting of sharcholders (“*Annual Meeting™). The
- Board is the beneficial owner of more than $2,000 worth of shares of voting comimon stock
* (“Shares™) of the Company, and has held the Shares for aver one year. The Board intends to
~ hold the Shares through the date on which the Annual Mecting is held. In accordance with ;i -
. SEC Rule 14a-8, our custodian bank will forward you evidence of our beneficial ownership. -
" 'The New York State Common Retirement Fund, California Public Employees” Retirement
' System (CalPERS), and the AFSCME Employces Pension Plan) (together with the Board,
1. “Co-Sponsors™) aré co-sponsoring this proposal. Each of the Co-Sponsors will notify the
Company, by separate letter, of its intention to co-sponsor the proposal, and will provide the - ™
requisite proof of ownership. o A

The proposal is attached. 1 represent that one of the Co-Sponsors, or an agent thercfore, intends
to appear in person or by proxy at the Annual Meeting to present the proposal. Please direct all
questions or correspondence regarding the proposal to Mr. William R. Atwood.

Sincerely,

I£LLN!OIS STATE BOARD O}’ INVESTMENT

Edward M. Smith
Chairman

Attachment
EMS:mim




. ALAN G. HEVES)

1O STATE STREET
© L COMPTROLLER

ALDANY,NEW VORK 12236 ")

o

STATE OF NEW YORK
OFFICE OF THE STATE. COMPTROLLER

September 28, 2004

Via Overnight Delivery and Telecopier (818) 560-1930

Mr. David K. Thompson _ '
Senior Vice President, Deputy General Counsel and Corporate Secretary
“The Walt Disncy Company
'500 South Buena Vista Street
~ Burbank, CA 91521-0931 :

Dear Mr. Thompspnz |
2+ As Comptroller of New York State, 1 am the sole Trustee of the New York
%+ State Common Retirement Fund (“Fund”). The Fund has asscts in excess of $115

i, billion, including ownership of 8,241,897 shares in the Walt Dis‘ncy Cqmpany. R

1 understand that a resolution requesting that the company become subject '
to the sharcholder right of access to the company proxy for purposes of director
nominations has been submitted by the AFSCME Employecs Pension Plan for
consideration at the company’s 2005 annual meeting. This letter is to inform you
that the Fund is a co-sponsor of that resolution. A copy of the proposal is enclosed
herewith.

[ believe that the Walt Disney Company should open-its proxy material to
shareholders for the purpose of nominating candidates for director in order to
enhance shareholder input and board accountability.

The Fund has held more than $2000 worth of Walt Disncy Company shares
continuously for more than one ycar and it is our intention to maintain ownership
of these securities through the date on which the annual meeting of the company is
held. In accordance with SEC Rule 14a-8, our custodian bank will forward to you
evidence of our beneficial ownership.
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SN ' RESOLVED, that shareholders of The Walt Disney Company (“Disney’) i
e askihat Disney become subject to the shareholder right of access to the .. -

20 company proxy statement afforded in the SEC's proposed Rule 14a-11 (the g
- “Rule”), which would (a) allow a shareholder or group that has held over 5% of "
" Disney's outstanding common shares for over two years (*“Nominating R R
. Shareholder”) to nominate up to a specified number of candidates (‘Nominees™) =~ A N
i oo whoare independent from both the Nominating Shareholder and Disney for S A
Lo - election to Disney’s board of directors and (b) require Disney 10 allow R e
I : - shareholders to vote for Nominees on Disney's proxy card and to make certain R A 5

disclosures regarding Nominees in Disney's proxy statement. BRI

In the case of Disney, the Rule would allow a Nominating Shareholder to
nominate up to two Nominees, because Disney’s board currently has 11 : T :
members. However, Disney’s bylaws set the board size as a range from nine to ' -
21. In the event that Disney's board is expanded to 20 or more directors, the
Rule would allow nomination of up to three Nominecs.

SUPPORTING STATEMENT.

S Currently, the process for nominating and electing directors is a closed .
« system, with incumbe_nt‘boatds\ determining whom to nominate and shareholders |
_ratifying those choices through their proxy ballots. /Although shareholders may/

s their own proxy materials to advance director candidacies, 1hefeigped$é‘sziﬁd ‘

difficulty of doing so means that such challenges are rare outside the hostile ;
takeover context. U O TN P

7% The SEC has proposed to provide shareholders with the opportunity to '
" nominate director candidates to appear in the: company proxy statement under -
certain circumstances. One circumstance is when holders of a majority of shares
voting approve a shareholder proposal asking that the company pravide such X
shareholder access. The proponents of this proposal do notown 1% of Disney’s
stock. Thus, adoption of this proposal would not automatically lead to the
inclusion of candidates nominated by 59, of Disney’s shareholders.

We believe that Disney's corporate govemnance will benefit if shareholders
are empowered to nominate director candidates, and that now is an appropriate
time to move in the direction of greater accountability to shareholders. Lastyear,
holders of 45% of shares withheld their votes from CEO Michael Eisner for his
reelection to Disney's board in a protest against Disney's unsatisfactory
performance and the lack of independent leadership on the part of Disney's
board. Subsequently, the board separated the positions of CEO and Chairman,
and more recently, Mr. Eisner announced he would step down from his posilion
as CEO, but not until 2006.




?

S0 Inour opinion, giving'shareholdersvthe'a_bil_ity to nominate director

‘candidates on Disney's proxy statement will make Disney’s board more

“responsive to shareholder interests.: Such responsiveness is especially /-

7 important now, in the context of 2 search for Mr. Eisner's ‘successor. We als0 .
" pelieve that allowing sharehotders access lo Disney s proxy materials may help’

. gtrengthen the board's monitoring ability. Ry Spaes

k]

©We urge shafehq!dc_ﬁrs to vote for th'is;proposai. -

H
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December 14, 2004

Hon. William H. Dcmuldson
Chairman

U.S. Securities and Exchange Commission
‘450 Fifth Strect, N.'W.
Washington, D.C. 20549

Re:
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Request for Reconslderatios—Shareholder Propesal Submitted by Americsn Fed-

eration of State, County and Muoniclpal Employees for Inclusion in the 2005 Proxy
Statement of The Walt Disney Company

Dear Chairman Donaldson:

"On behalf of our client, The Walt Digney Company (the “Company’), and sup-
plementing our letter dated yesterday in which we state that the effect of the StafT's December 8
letter 15 an end run around the Commission’s rule-making process, we enclose a copy of a press
release 1ssued yesterday by the Sponsors of the sharcholder access proposal, in which they claim:
“The SEC decision . . . clanfies that sharcholders will be able ta vote on proxy accegs resolutions
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~ Hon. William H, Donaldson,
U.8. Securities and Exchange Commission
- December 14, 2004 ’
-Page 2

at 2005 annual meetings. . ” and “[wle are gratified that . . . the SEC has seen the wisdom for
‘allowing access to the proxy," Clearly they believe they have accomplished an end run,

Very truly yoﬁrs,

(Ol

Martin Lipton

ce: Hon, Paul 8, Atkins, Commigsioner

Hon. Roel C. Campos, Commissioner

Hon. Cynthia A. Glassman, Commissioner
Hon. Harvey J. Goldschmid, Comnﬁsaion_;er S
Alan L. Beller, Esq.,Directamemporat;ianFmame, S ST
5 Giovanni P, Prezioso, Esq,, General Counsel ST TR FE PRSI
' Robyn Manos, Esq., Special Counsel ;| - E

'

’ --M

Io accordance with Rule 143-8(]), copias of this letter ang the eaclosure are being delivered an this date ny

the Spansors.
{
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From the Office of the New Yofilk Stvs_t‘e Cumptrollc}

Alan G. Hevesi =

"CONTACT:  Prasg Office FOR RELEASE: Immediataly
(518) 4744015 Decomber 13. 2004
Pat Macht/Brad Pacheco (CalPERS)
(9165) 795-3850 or 3991
Cheryl Kelly (AFSCME)
(202) 429-1275
Bill Atwood (lIl. State Bozrd of
Investment)
(312) 793-5710

Pension Funds Urge Dispey Sharcholders to Vote
for Resolution Seeking Access to the Proxy

Some of tha nation’s largest public pension funds called the Securites and Exchange Commission's
decision Friday (o uphald 8 resolution at the Walt Disney Company an important milastone toward the goal
of granting shareholders access to corporate proxies. The reselution calia on Disney to allow shareholder-
nominated candidotes to run for seats on the bodrd of directors.

- The pension funds, which have bean dissatiafied with Dlsney's lackluster performance over & pariod of

- several years, have sought corporate govamanes changes at the company aver the last year. The funds,
- which Include the Californis Public Employees' Retiramant System (CalPERS), the New York State
© Camman Ratirement Fund, the American Federation of State, County and Municipal Employses Pension
|, Funds (AF SCME) and the lllinois State Board of investment, jointly flad & shareholder proposal with the';
"'SEC in Ottober sevking the rght to fleld their own candldates for slection to tha company's board. Even '
' though the resolution is non-binding on the campany, it would mark an impanant etep [n previding proxy .
" -@censs to shareholdars at othet companles, Disney challenged that request, but the SEC ulumately ruled
“in favor of the shareholders. - . S . e PR L BRI P

" *Tnis reselulion is about much more than a single company'a govemance problems, and the SEC's ="
" dedision demonstrates thet. This important rullng Is 8 message to shareholders that they will be able to
seek direst represeniation on corporata bosrds whore approprieis,” Alen G. Hevesl, the New Yark State
Comptroller said. :

"Accees to the proxy is the crawn Jewsl of raform and |s dosperately neaded at Oisney,” sald Sean
Harrigan, President of CalPERS Boord of Administrptien, “Mow the SEC nesds to go one step further and
adop! their praposal 8o shareowners sre gusranteed proxy access in the future,”

"The SEC decision at Disney is a significani development which elanfies thet sharaholders will be able to
vote on proxy access resolutions et 2005 annual mestings. This ruling botsters our contention that
_sharsholdars should have the right to establish procedures that would allow them to directly nominate
"eorporato directars,” sald Gerold W, McEriteo. Chair of the AFSCME Employes Pension Fund. *We are
gratified thit two yeara after we began this effort the SEC has saen the wisdem for aliowing access o the
prory where cempany boards have failad sharchalders such as in the case of Disney.”

Ea Smith, Chaiman of the lilinois State Beard of Investrent said, *( can think of ho better spportunity for
positive impact on the part of instifutlonat nvostors than the situation et Dianay. In this propossl wa have
the opportunity to Improve one of America’s iorgest and most prominent corporations, whils
simultaneausly sending an Important, positive message to all owners of commaon stock: You have access
to the companies yeu own.”

i
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COUNSEL

ADAIENNE ATKINBON LAaWRENCE A. "agin]

PAMELA ENRENKRANE

December 20, 2004

Hon lehamH Donaldson ' S o
Chairman : o - L
U.S. Securities and Exchange Commnssxon
450 Fifth Street, N.W,
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Washington, D.C. 20549

Re: Request for Reconsideration—Shareholder Proposal Submitted by American Fed-
eration of State, County and Municipal Employees for Inclusion in the 2005 Proxy
Statement of The Walt Disney Company

Dear Chairman Donaldson:

The 2005 Proxy Statement of The Walt Disney Company is scheduled for print-
ing on December 30 of this year. Accordingly, we would very much appreciate a decision prior
to that date on our request for reversal of the Staff denial of concurrence in our opinion that the
above proposal may be omitted from the Disney Proxy Statement. For your convenience, we
have attached copies of our letters of December 13 and 14 requesting such reversal.



'WACHTELL, LIPTON, ROSEN & KaTz. @
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Hon. William H. Donaldson

U.S. Securities and Exchange Commission
i+ December 20, 2004 .
"! Page2 - h

artin Lipton

cc: - Hon. Paul S. Atkins, Commissioner
Hon. Roel C. Campos, Commissioner
Hon. Cynthia A. Glassman, Commissioner
Hon. Harvey J. Goldschmid, Commissioner
Alan L. Beller, Esq., Director of Corporation Finance
Giovanni P. Prezioso, Esq., General Counsel
Robyn Manos, Esq., Special Counsel




AFSCME Employees Pension Plan

California Public Employees' Retirement System Board
Illinois State Board of Investment

c/o AFSCME

1625 L Street, N.-W.

Washington, DC 20036

December 23, 2004

VIA HAND DELIVERY

Hon. William H. Donaldson
Chairman ;

Securities and Exchange Commission
450 Fifth St., N.W.

Washington, DC 20549

Dear Chairman Donaldson:

We write in response to the request of The Walt Disney Company (“Disney”) for
reconsideration by the Commission of the December &, 2004 decision of the Staff of the
Division of Corporation Finance (the “Staff Decision”). The Staff Decision advised
Disney that the Staff did not agree that Disney could rely on Rule 14a-8(1)(8) to omit

' ~ from its 2005 proxy materials a non-binding shareholder proposal (the “Proposal”) asking

that Disney become subject to the shareholder right of access described in the
Commission’s proposed Rule 14a-11 (the “Proposed Rule”). We believe in this case
reversal by the Commission is not warranted.

The Proposal was submitted by the AFSCME Employees Pension Plan (the
“Plan”), the California Public Employees Retirement System (“CalPERS”), the Illinois
State Board of Investment (“Illinois”), and the New York State Common Retirement -
Fund (collectively, the “Proponents”). The Plan, CalPERS, and Illinois are submitting
this response in order to minimize delay, as Disney has asked the Commission to rule
within two weeks of submitting its appeal, a time period that includes the Christmas
holidays. The New York State Common Retirement Fund also concurs with the
arguments contained herein. '

Disney urges the Commission to reverse the Staff Decision and hold that the
Proposal is excludable under Rule 14a-8(i)(8) (the “Election Exclusion’), which permits
omission of a proposal that “relates to an election for membership on the company’s
board of directors or analogous governing body.”



In recent years, the Staff has taken the position that proposals seeking
establishment of a shareholder access regime could be omitted under the Election
Exclusion. Historically, in the 1977 Exchange Act Release No. 13901, and in the 1980
SEC Staff Report on Corporate Accountability, proxy access rulemaking was
contemplated but never completed. Currently, the Staff of the Division of Corporate:
Finance has reasonably considered how to treat precatory proxy access proposals for
2005 annual meetings as part of their current proposed rulemaking,

The release in which the Commission proposed the Proposed Rule' (the
“Proposin ng Release”) signaled that the current interpretation of the 14a-8(i)(8) would be
modified.” Specifically, the Proposing Release states that “a proposal that the company
become subject to the procedure in proposed Exchange Act Rule 14a-11" will not be
excludable under the Election Exclusion.

Disney contends that the Proposal is not a “direct access” proposal because the
Proponents do not own more than 1% of Disney’s outstanding shares. Under the
Proposed Rule, approval of a proposal by holders of a majority of a company’s shares
voting would not automatically trigger shareholder access unless the proponent or group
satisfied this ownership requirement. But the Proposing Release recognizes that a direct
access proposal may be sponsored by a shareholder or group whose holdings do not meet
the 1% threshold. In other words, the Proposing Release contemplates that direct access
proposals may be either binding, if submitted by holders of more than 1% of shares, or
non-binding, if submitted by proponents whose ownership does not satisfy that test. In
either case, the Proposal is not excludable under Rule 14a-8(1)(8) if the shareholder
- access right put forward in the Proposal tracks the Proposed Rule.

The Staff’s decisions in Verizon and Qwest do not compel exclusion. The
proposals submitted to those companies made no reference to the Proposed Rule, and

~ sought establishment of a different proxy access regime. Here, the Proposal explicitly

asks Disney to adopt the access right described in the Proposed Rule, and describes

generally the contours of that right.

Finally, Disney’s plea to allow the Commission’s rulemaking process to run its
course is misplaced. Because the Proposal does not purport to trigger access
automatically under the Proposed Rule if approved by Disney’s shareholders, the
outcome of the rulemaking is not determinative. The Proposal asks Disney’s
shareholders simply to express their opinion about the desirability of establishing at
Disney the access right described in the Proposed Rule.

' Exchange Act Release No. 48626 (Oct. 14, 2003).

* The Plan has argued both to the Staff and the Commission that this interpretation, which itself was a
reversal from prior policy, does not find support in the history of the Election Exclusion or considerations
of sound public policy. See, e.g., Citigroup, Inc., 2003 SEC No-Act. LEXIS 160 (avail, Jan. 31, 2003)

(response to request for no-action relief); 2003 SEC No-Act. L}:XIS 534 (avail. Apr. 14, 2003) (appeal of
Staff’s decision).




In light of the long delay since the Commission proposed the Proposed Rule, it
makes sense to allow shareholders to urge individual companies to adopt shareholder-
friendly innovations in the proxy process using the shareholder proposal rule. Indeed,
Apria Healthcare Group and Hanover Compressor have adopted variations on a
shareholder access regime over the past 20 months. Permitting company-by-company
consideration would subject shareholder access to a market test, with a proposal passing
only if holders of a majority of shares voting believe that the benefits of access outweigh
the costs to the company at issue. By the nature of this precatory proposal, even with a

majority shareholder vote, it would still remain the prerogative of the Disney Board to
implement it.

If you have any questions, or if we can be helpful to the Commission in any way,
please do not hesitate to contact Richard Ferlauto at (703) 407-0693.

Very truly yours,

Ebed i Nt

Edward Smith
Plan Secretary Chairman
AFSCME Employees Pension Plan Illinois State Board of Investment

D _

Sean Harrigan
President

California Public Employees' Retirement System Board

ce: Martin Lipton, Esq.
fax # 212-403-2000




